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DEFINITIONS

1.

In this Act, unless the context indicates othsew
‘Act’ means the Skills Development Act, 1998 (Act Nao97998)
'‘agreement’includes a collective agreement;

'allowance’ means the amount of money paid or payable torade#n respect
of ordinary hours of work or, if they are shortére hours a learner normally
works in a day or week;

'‘bargaining council' means a bargaining council registered in termshef
Labour Relations Act, 1995, and, in relation to pblic service, includes the
bargaining councils referred to in section 35 afttAct;

'CCMA' means the Commission for Conciliation, Mediationl a\rbitration
established in terms of section 112 of the Labalafons Act, 1995;

‘collective agreement' means a written agreement concerning terms and
conditions of employment or any other matter of ualiinterest concluded by
one or more registered trade unions, on the one &ad, on the other hand-

€) one or more employers;

(b) one or more registered employers' organisations; or

(c) one or more employers and one or more registereplogers’
organisation;

and includes a collective agreement concluded amgaining council and
binding in terms of either section 31 or 32 of adour Relations Act, 1995;

‘credit’ means a credit as defined in the Regulations nuadier the South
African Qualifications Authority Act, 1995 (Act 58f 1995) published in
Government Notice 18787 of 28 March 1998;

'dispute’ includes an alleged dispute;

‘Labour Relations Act, 1995'means the Labour Relations Act, 1995 (Act 66
of 1995);

'medical practitioner' means a person entitled to practise as a medical
practitioner in terms of section 17 of the Medidaéntal and Supplementary



Health Service Professions Act, 1974 (Act 56 of4)97
'midwife’ means a person registered or enrolled to praassa midwife in
terms of section 16 of the Nursing Act, 1978 (AGtd 1978);

'Minister' means the Minister of Labour;
'month' means a calendar month;

‘ordinary hours of work' means the hours of work permitted in terms of
clause 9 or in terms of any agreement in termsanfses 11 or 12;

‘NQF level means a level of the National Technical Qualiftoas
Framework referred to in the regulation 3 of theglations made under the
South African Qualifications Authority Act, 1995 ¢A no. 58 of 1995)
published in Government Notice 18787 of 28 MarcB8 9

'overtime’ means the time that a learner works during a dag week in
excess of ordinary hours of work;

'public holiday' means any day that is a public holiday in termghefPublic
Holidays Act, 1994 (Act 36 of 1994);

'registered employers' organisation' means an employers' organisation
registered under section 96 of the Labour Relathxts 1995;

'registered trade union' means a trade union registered under section 96 of
the Labour Relations Act, 1995;

remuneration’ means any payment in money or in kind, or botimoney
and in kind, made or owing to any person in reforthat person working for
any other person, including the State, &edhunerate' has a corresponding
meaning;*

'sector' means an industry or a service or a part of angtng or a service;

'sectoral determination' means a sectoral determination made under Chapter
Eight of the Basic Conditions of Employment Act9T9

‘wage’ means the amount of money paid or payable to adean respect of
ordinary hours of work or, if they are shorter, tmurs an employee ordinarily
works in a day or a week;

'week' in relation to a learner, means the period of sed&ys within which

! Remuneration is given a specific meaning in clause 7(5).



the working week of that learner ordinarily falls;

‘work’ includes any time that the learner is requiredptens in study periods
or theoretical learning sessions with the trainprgvider in terms of the
learnership agreement’;

'‘workplace' means any place where learners work.

APPLICATION OF THIS DETERMINATION
2. (1) This determination applies to -
€)) the employment of a learner —

() who has concluded a learnership agreement in tefrasction 17
of the Act; and

(i) who was not in the employment of the employer paotythe
learnership agreement when the agreement was clattlu

(b) to every employer who employisarner contemplated in sub-paragraph
() in respect of the employment of that learner.

(2) (@) This determination forms part of tmatract of employment of any
learner employed in terms of section 18(2) of tlee A

(b)  Sub-paragraph (a) does not prevent an@maphnd a learner
concluding a contract of employment in terms otisecl8(2) of the
Act, which contains terms, and conditions thatracge favourable to
the learner.

(3) This determination takes precedence over adieative agreement, except
insofar as a collective agreement concluded dfisrdetermination comes into
effect expressly provides for learners to recenwealowance or conditions of
employment that are more favourable to the empldyae provided for in this
determination.

LEARNER’'S ALLOWANCES
3. (1) An employer must pay a learner an allowanceutaied in terms of this clause.

(2) Subject to subclause 3, a learner's allowance niestcalculated as a
percentage of the qualified wage in accordance @atomn 3 of Table A.



(3) No learner may be paid less than the applicabbsvalhce specified in
column 4 of Table A.

(4) For the purposes of this clause —

(@) the “gqualified wage” is the wage that the employeuld pay the learner
on obtaining the qualification for which the learst@p is registered ;

(b) “wage” means the amount of money payable to an @yeplin respect of
the hours of work an employee normally works, editig any overtime.

Table A
COLUMN 1 COLUMN 2 COLUMN 3 COLUMN 4
Exit level of Credits already Percentage of Minimum
learnership earned by gualified wage to allowance per
learner be paid as week
allowance
NQF 1 or 2 0-120 35% R120.00
121 — 240 69% R240.00
NQF 3 0-120 17% R120.00
121 — 240 40% R226.00
241 - 360 53% R370.00
NQF 4 0-120 13% R120.00
121 — 240 25% R240.00
241 - 360 53% R370.00
361 —480 56% R540.00
NQF 5to 8 0-120 8% R120.00
120 — 240 18% R260.00
240 — 360 27% R389.00
361 — 480 38% R548.00
481 — 600 49% R700.00

CALCULATION OF REMUNERATION AND ALLOWANCES

4. (1) A learner's allowance is calculated by refeeeto the number of hours the
learner normally works.

(2) For the purposes of calculating the allowance l&faaner, a learner is deemed
normally to work-

(@) 45 hours in a week, unless the learner ordinariyke a lesser number
of hours in a week;



(b)

nine hours in a day, or seven and a half hoursarcase of a learner who
works for more than five days a week, or the numifehours that a

learner works in a day in terms of an agreementladed in accordance
with clause 11, unless the learner normally workesser number of

hours in a day.

(3) A learner's monthly remuneration or allowanceoisrfand one-third times the
learner's weekly remuneration or allowance, resypelgt

(4) If a learner's remuneration or allowance fluctaaignificantly from period to
period, any payment to that learner in terms of #it must be calculated by
reference to the learner's remuneration or allo@aheing-

(@)
(b)

the preceding 13 weeks; or
if the learner has been in employment for a shq@eeiod, that period.

PAYMENT OF REMUNERATION

5. (1) An employer must pay to a learner any remati@n that is paid in money-

(@)
(b)
()

in South African currency;

daily, weekly, fortnightly or monthly; and

in cash, by cheque or by direct deposit into amaetdesignated by the
learner.

(2) Any remuneration paid in cash or by cheque musgjilen to each learner-

(@)
(b)

()

at the workplace or at a place agreed to by thedea

during the learner's working hours or within 15 otes of the
commencement or conclusion of those hours; and

in a sealed envelope which becomes the propettyedkarner.

(3) An employer must pay remuneration not later thaeselays after-

(@)
(b)

the completion of the period for which the remutierais payable; or
the termination of the learnership.

(4) Subclause (3)(b) does not apply to any pensiomarigent fund payment to a
learner that is made in terms of the rules of thnelf



INFORMATION ABOUT REMUNERATION

6. (1) An employer must give a learner the followinfprmation in writing on each
day the learner is paid:

(@) the employer's name and address;

(b) the learner's name and learnership;

(c) the period for which the payment is made;

(d) the learner's remuneration in money;

(e) the amount and purpose of any deduction made fnememuneration;

(H the actual amount paid to the learner; and

(g) if relevant to the calculation of that learnersumeration-

(h) the learner's rate of remuneration and overtines rat

(i) the number of ordinary and overtime hours workedheylearner during
the period for which the payment is made;

() the number of hours worked by the learner on a &uod public holiday
during that period; and

(k) if an agreement to average working time has beanlgded in terms of
clause 12, the total number of ordinary and oveatimurs worked by
the learner in the period of averaging.

(2) The written information required in terms of suluda (1) must be given to
each learner-

(a) atthe workplace or at a place agreed to by thredéeaand
(b) during the learner's ordinary working hours or with5 minutes of the
commencement or conclusion of those hours.

DEDUCTIONS AND OTHER ACTS CONCERNING REMUNERATION

7.(1) An employer may not make any deduction frol@aaner's remuneration
unless-

(&) subject to subclause (2), the learner in writingeag to the deduction in
respect of a debt specified in the agreement; or

(b) the deduction is required or permitted in termsaofaw, collective
agreement, court order or arbitration award.

(2) A deduction in terms of subclause (1)(a) may be ensa reimburse an
employer for loss or damage only if-

(8) the loss or damage occurred in the course of emm@ay and was due to
the fault of the learner;



(b)
()
(d)

the employer has followed a fair procedure anddiasn the learner a
reasonable opportunity to show why the deductitisilsl not be made;

the total amount of the debt does not exceed theabamount of the
loss or damage; and

the total deductions from the learner's remunematio terms of this
subclause do not exceed one-quarter of the learnemuneration in
money.

(3) A deduction in terms of subclause (1)(a) in respéany goods purchased by
the learner must specify the nature and quantith@fyoods.

(4)

An employer who deducts an amount from a learnensineration in terms of
subclause (1) for payment to another person mysthgaamount to the person
in accordance with the time period and other resménts specified in the
agreement, law, court order or arbitration award.

(5) An employer may not require or permit a learner to-

(6)

(@)

(b)

repay any remuneration except for overpaymentsiquely made by the
employer resulting from an error in calculating tHearner's
remuneration; or

acknowledge receipt of an amount greater thandhmineration actually
received.

An employer may not make any deduction fronearder’'s remuneration, or
require a learner to repay any amount, in respécany tools, materials,
equipment, protective clothing, uniforms or tragnimaterial required for the
purposes of the learnership.

INTERPRETATION OF DAY

8. For the purposes of clauses 9 to 15, 'day' meaesiad of 24 hours measured from

the time when the learner normally commences workl adaily’ has a
corresponding meaning.

ORDINARY HOURS OF WORK

9. (1) Subject to clauses 8 to 18, an employer may nalire@r permit a learner to

work more than-

(& 45 hours in any week; and

(b)

nine hours in any day if the learner works for fagys or fewer in week;



or
(c) eight hours in any day if the learner works on mibian five days in a
week.

(2) A learner's ordinary hours of work in terofssubclause (1) may by agreement
be extended by up to 15 minutes in a day but naenttan 60 minutes in a
week to enable a learner whose duties include rsgmviembers of the public
to continue performing those duties after the catigh of ordinary hours of
work.

OVERTIME
10.(1) Subject to clauses 8 to 18, an employer noayeaquire or permit a learner-

(@) towork overtime except in accordance with an agesd;
(b) to work more than-

(i) three hours' overtime a day;

(i) ten hours' overtime a week.

(2) An employer must pay a learner at least one aedhaif times the learner's
allowance for overtime worked.

(3) Despite subclause (2), an agreement may providenf@mployer to-

(8) pay a learner not less than the learner's ordimldowance for overtime
worked and grant the learner at least 30 minutas' off on full pay for
every hour of overtime worked; or

(b) grant a learner at least 90 minutes' paid timefaffeach hour of
overtime worked.

(4) (@) An employer must grant paid tiofein terms of subclause (3) within
one month of the learner becoming entitled to it.
(b) An agreement in writing may increase the pkramntemplated by
paragraph (a) to 12 months.

(5 An agreement concluded in terms of subclauyenith a learner when the
learner commences employment, or during the fitsed months of
employment, lapses after one year.

COMPRESSED WORKING WEEK

11.(1) An agreement in writing may require or perenlearner to work up to twelve
hours in a day, inclusive of the meal intervalsurezg in terms of clause 9,
without receiving overtime pay.



(2)

1C

An agreement in terms of subclause (1) may notirequ permit a learner to
work-

(@ more than 45 ordinary hours of work in any week;
(b) more than ten hours' overtime in any week; or
(c) on more than five days in any week.

AVERAGING OF HOURS OF WORK

12.(1) Despite clauses 9 (1) and (2) and 10 (1)tf®)ordinary hours of work and

(2)

()
(4)

overtime of a learner may be averaged over a peffiog to four months in
terms of a collective agreement.

An employer may not require or permit a learner whibound by a collective
agreement in terms of subclause (1) to work maxa-th

(@) an average of 45 ordinary hours of work in a weekrdhe agreed
period,;

(b) an average of five hours' overtime in a week olrerdgreed period,;

(c) twelve hours in a day, inclusive of the meal in&dswrequired in terms
of clause 13.

A collective agreement in terms of subclausegfp¥és after 12 months.

Subclause (3) only applies to the first two colleetagreements concluded in
terms of subclause (1).

MEAL INTERVALS

13.(1) An employer must give a learner who workstocwously for more than five

(@)

3)

hours a meal interval of at least one continuous.ho

During a meal interval the learner may be requoegermitted to perform
only duties that cannot be left unattended and aaoe performed by another
learner.

A learner must be remunerated-

(@) for a meal interval in which the learner is reqdir® work or is
required to be available for work; and

(b) for any portion of a meal interval that is in exxe$ 75 minutes, unless
the learner lives on the premises at which the plade is situated.
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(4) For the purposes of this clause, work is continumsss it is interrupted by
an interval of at least 60 minutes.

(5) An agreement in writing may-

(@) reduce the meal interval to not less than 30 mgute
(b) dispense with a meal interval for a learner whoksdewer than six
hours on a day.

DAILY AND WEEKLY REST PERIOD
14. (1) An employer must allow a learner-

(a) a daily rest period of at least twelve consecutivars between ending
and recommencing work; and

(b) a weekly rest period of at least 36 consecutivergjowhich, unless
otherwise agreed, must include Sunday.

(2) A daily rest period in terms of subclause (1)(gymby written agreement,
be reduced to 10 hours for a learner-

(&) who lives on the premises at which the workplacstisated; and
(b) whose meal interval lasts for at least three hours.

(3) Despite subclause (1)(b), an agreenmewtiting may provide for-

(@) arest period of at least 60 consecutive hoursyevwey weeks; or
(b) a learner's weekly rest period to be reduced biugght hours in any
week if the rest period in the following week igended equivalently.

PAY FOR WORK ON SUNDAY

15.(1) An employer must pay a learner who works @uaday at double the
learner's allowance for each hour worked, unlesdearner ordinarily works
on a Sunday, in which case the employer must paletirner at one and one-
half times the learner's allowance for each howkea.

(2) If a learner works less than the learner's ordirgift on a Sunday and the
payment that the learner is entitled to in termsudfclause (1) is less than the
learner's ordinary daily allowance, the employerstmpay the learner the
learner's daily allowance.

(3) Despite subclauses (1) and (2), an agreement mawitpan employer to
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grant a learner who works on a Sunday paid timeegffivalent to the
difference in value between the pay received byl¢aener for working on
the Sunday and the pay that the learner is entilad terms of subclauses
(1) and (2).

(4) Any time worked on a Sunday by a learner who dag¢®rdinarily work on a
Sunday is not taken into account in calculatingarer's ordinary hours of
work in terms of clause 9 (1) and (2), but is takéo account in calculating
the overtime worked by the learner in terms of séali0 (1)(b).

(5) If a shift worked by a learner falls on a Sundaygl amother day, the whole
shift is deemed to have been worked on the Sundalgss the greater
portion of the shift was worked on the other daywhich case the whole
shift is deemed to have been worked on the other da

(6) (&) An employer must grant paid time off innbsrof subclause (3) within
one month of the learner becoming entitled to it.
(b) An agreement in writing may increase the peramntemplated by
paragraph (a) to 12 months.

NIGHT WORK

16.(1) In this clause, 'night work' means work perfed after 18:00 and before
06:00 the next day.

(2) An employer may only require or permit a learnep&sform night work, if
so agreed, and if-

(a) the learner is compensated by the payment of awatice, which may
be a shift allowance, or by a reduction of workitayirs; and

(b) transportation is available between the learndasepof residence and
the workplace at the commencement and conclusiotheflearner's
shift.

(3) An employer who requires a learner to perform wamka regular basis after
23:00 and before 06:00 the next day must-

(@) inform the learner in writing, or orally if the leger is not able to
understand a written communication, in a langudgd the learner
understands-

(i) of any health and safety hazards associated wéthvtirk that the
learner is required to perform; and
(i) of the learner's right to undergo a medical exationan terms
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of paragraph (b);

(b) at the request of the learner, enable the leamentergo a medical
examination, for the account of the employer, comog those
hazards-

(i) before the learner starts, or within a reasonalgieog of the
learner starting, such work; and

(i) at appropriate intervals while the learner continte perform
such work; and

(c) transfer the learner to suitable day work withieasonable time if-

(i) the learner suffers from a health condition assediavith the
performance of night work; and
(i) itis practicable for the employer to do so.

(4) For the purposes of subclause (3), a learner wonka regular basis if the
learner works for a period of longer than one hafier 23:00 and before
06:00 at least five times per month or 50 timesyearr.

(5) The record of any medical examination performed témms of this
determination must be kept confidential and maynlaele available only-

(8) in accordance with the ethics of medical practice;

(b) if required by law or court order; or

(c) if the employee has in writing consented to theeasé of that
information.

PUBLIC HOLIDAYS 2

17.(1) An employer may not require a learner to wamnka public holiday except in
accordance with an agreement.

(2) If a public holiday falls on a day on which a learnvould ordinarily work,
an employer must pay-

(@) a learner who does not work on the public holiday,least the
allowance that the learner would ordinarily haveereed for work on
that day;

(b) alearner who does work on the public holiday-

% In terms of section 2(2) of the Public Holidays Act, 1994 (Act 36 of 1994), a public holiday is
exchangeable for any other day, which is fixed by agreement or agreed to between the
employer and the employee.
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() atleast double the amount referred to in paragaptor
(i) if it is greater, the amount referred to in paraprda) plus the
amount earned by the learner for the time workethanday.

(3) If a learner works on a public holiday on which tlearner would not
ordinarily work, the employer must pay that learaeramount equal to-

(a) the learner's daily allowance; plus
(b) the amount earned by the learner for the work peréa that day.

(4) An employer must pay a learner for a public holidaythe learner's usual
pay day.

(5) If a shift worked by a learner falls on a paltioliday and another day, the
whole shift is deemed to have been worked on tiigboliday, but if the
greater portion of the shift was worked on the pttay, the whole shift is
deemed to have been worked on the other day.

EMERGENCY WORK

18.(1) An employer may only require or permit a tearto work in excess of the
limits on working times prescribed in clauses 8 Tan order to perform
work which is required to be done without delay ogvio circumstances for
which the employer could not reasonably have bepeaed to make
provision and which cannot be performed by emplsykeing their ordinary
working hours of work.

(2) Any work that any learner performs in terms of dabse (1) must be
remunerated-

(&) at overtime rates in accordance with clause 10§2),
(b) if it is performed on a Sunday or on a public hajicht the applicable
rate in terms of clause 15 or 17 respectively.

ANNUAL LEAVE

19.(1) A learner who has entered into a learneragieement in respect of
learnership requiring more than 120 credits istkectito one week’s paid
leave for every 40 credits that the learner eaunmd the learnership or

every four months worked whichever is the lesser.

(2) A learner is entitled to take leave referredhtsubclause (1) during



3)

(4)

(5)

(6)

(7)

(8)

(9)
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learnership.

A learner who has accumulated sufficient leavenistled to take up to three
weeks leave consecutively in any year of the leamp.

Unless a learner elects to accumulate leave foptinpose of subclause (3),
an employer must grant leave not later than founthmo after the leave was
earned.

An employer may not require or permit a learnetate annual leave during-

(@) any other period of leave to which the learnerrisitled in terms of
clauses 21, 24 and 26; or
(b) any period of notice of termination of learnership.

Despite subclause (5), an employer must permitaenéz, at the learner's
written request, to take leave during a periodrgdaid leave.

An employer may reduce a learner's entittemene&vé by the number of
days of occasional leave on full remuneration grdrb the learner at the
learner's request.

An employer must grant a learner an additional afagaid leave if a public
holiday falls on a day during a learner's annual/éeon which the learner
would ordinarily have worked.

An employer may not require or permit a learnewtwk for the employer
during any period of annual leave.

(10) Leave must be taken-

(@) in accordance with an agreement between the empdoyklearner;
or

(b) if there is no agreement in terms of paragraph &),a time
determined by the employer in accordance withdlsigse.

(11) An employer may not pay a learner instead of gngnpaid leave in terms

of this clause except-

(@) on termination of learnership; and
(b) in accordance with clause 31(b).
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PAY FOR ANNUAL LEAVE

20. (1) An employer must pay a learner leave payastlequivalent to the
remuneration that the learner would have receiveavbrking for a period
equal to the period of annual leave, calculateétietearner's rate of
remuneration immediately before the beginning effikriod of leave.

(2) For the purposes of calculating a learner's leaye @learner's remuneration-

(&) includes the cash value of any payment in kind fitvahs part of the
learner's remuneration unless the learner recéia¢payment in kind
during the period of leave; but

(b) excludes-

(i) gratuities;

(i) allowances paid to a learner for the purposes alblamgy a learner
to work; and

(i) any discretionary payments not related to the E&gmours of
work or work performance.

(3) An employer must pay a learner leave pay-
(a) before the beginning of the period of leave; or
(b) by agreement, on the learner's usual pay day.
SICK LEAVE

21.(1) Alearner is entitled to one day’s paid dee&ve for every 26 days, in which
the learner works or receives training during arlesship.

(2) Subject to clause 22, an employer must pay a lefwna day's sick leave-

(a) the allowance the learner would ordinarily haveereed for work on
that day; and
(b) onthe learner's usual pay day.

(3) An agreement may reduce the pay to which a leasnentitled in respect of
any day's absence in terms of this clause if-

(@) the number of days of paid sick leave is increased least
commensurately with any reduction in the daily antoof sick pay;
and
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(b) the learner's entitlement to pay-

(i) for any day's sick leave is at least 75 per certhefallowance
payable to the learner for the ordinary hours teerier would
have worked on that day; and

(i) for sick leave over the sick leave cyclatdeast equivalent to the
learner's entitlement in terms of subclause (2).

PROOF OF INCAPACITY

22.(1) An employer is not required to pay a leainderms of clause 21 if the

(2)

3)

learner has been absent from work for more thancomsecutive days or on
more than two occasions during an eight-week peaiat] on request by the
employer, does not produce a medical certifica®rgy that the learner was
unable to work for the duration of the learner'seaize on account of
sickness or injury.

The medical certificate must be issued and signed medical practitioner
or any other person who is certified to diagnose tagat patients and who is
registered with a professional council establisdedn Act of Parliament.

If it is not reasonably practicable for a learndronives on the employer's
premises to obtain a medical certificate, the eygrlanay not withhold
payment in terms of subclause (1) unless the eraplpsovides reasonable
assistance to the learner to obtain the certificate

APPLICATION TO OCCUPATIONAL ACCIDENTS OR DISEASES

23.

Clauses 21 and 22 do not apply to an inabilitywéok caused by an accident
or occupational disease as defined in the Compendat Occupational
Injuries and Diseases Act, 1993 (Act 130 of 1988}Yhe Occupational
Diseases in Mines and Works Act, 1973 (Act 78 af3)9except in respect
of any period during which no compensation is p&yabterms of those
Acts.
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MATERNITY LEAVE °
24. (1) (&) Alearneris entitled to at leastrfeonsecutive months' maternity leave.

(b) A learner is not entitled to receiver lallowance during any period of
maternity leave she takes.

(2) A learner may commence maternity leave-

(@) at any time from four weeks before the expecte@ déatbirth, unless
otherwise agreed; or

(b) on a date from which a medical practitioner or dwiie certifies that
it is necessary for the learner's health or thdtesfunborn child.

(3) No learner may work for six weeks after thehoof her child, unless a
medical practitioner or midwife certifies that ghkdit to do so.

(4) A learner who has a miscarriage during thedthimmester of pregnancy or
bears a stillborn child is entitled to maternityave for six weeks after the
miscarriage or stillbirth, whether or not the learhad commenced maternity
leave at the time of the miscarriage or stillbirth.

(5) A learner must notify an employer in writingjless the learner is unable to
do so, of the date on which the learner intends to-

(&8 commence maternity leave; and
(b) return to work after maternity leave.

(6) Notification in terms of subclause (5) mustgdeen-

(@) at least four weeks before the learner intendsotangence maternity
leave; or

(b) if it is not reasonably practicable to do so, aensas is reasonably
practicable.

PROTECTION OF LEARNERS BEFORE AND AFTER BIRTH OF A CHILD

25.(1) No employer may require or permit a pregreatner or a learner who is
nursing her child to perform work that is hazardtmber health or the health
of her child.

% In terms of section 187(1)(e) of the Labour Relations Act, 1995, the dismissal of an
employee on account of her pregnancy, intended pregnancy, or any reason related to her
pregnancy, is automatically unfair. The definition of dismissal in section 186 of the Labour
Relations Act, 1995, includes the refusal to allow an employee to resume work after she has
taken maternity leave in terms of any law, collective agreement or her contract.
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During a learner's pregnancy, and for a period>ofrenths after the birth of
her child, her employer must offer her suitabléeralative employment on
terms and conditions that are no less favouralae tier ordinary terms and
conditions of employment, if-

(@) the learner is required to perform night work, afired in clause 16
(1) or her work poses a danger to her health atgafr that of her
child; and

(b) itis practicable for the employer to do so.

FAMILY RESPONSIBILITY LEAVE

26.(1) This clause applies to a learner-

(@)

(3)

(4)

()

(& who has been in employment with an employer fogésnthan four
months; and
(b) who works for at least four days a week for thapkyer.

An employer must grant a learner, during each anhteave cycle, at the
request of the learner, three days' paid leavegtwtiie learner is entitled to
take-

(@) when the learner's child is born;
(b) when the learner's child is sick; or
(c) inthe event of the death of-
(i) the learner's spouse or life partner; or
(i) the learner's parent, adoptive parent, grandpacéiitl, adopted
child, grandchild or sibling.

Subject to subclause (5), an employer must paide for a day's family
responsibility leave-

(a) the allowance the learner would ordinarily haveereed for work on
that day; and
(b) on the learner's usual pay day.

A learner may take family responsibility leave aspect of the whole or a
part of a day.

Before paying a learner for leave in terms of tlamuse, an employer may
require reasonable proof of an event contemplatedibclause (2) for which
the leave was required.



20

(6) A learner's unused entitlement to leave in termthif clause lapses at the
end of the annual leave cycle in which it accrues.

(7) A collective agreement may vary the number of dayd the circumstances
under which leave is to be granted in terms of ¢lasise.

CONTRACT OF EMPLOYMENT

27.(1) A contract of employment concluded betweermployer and a learner in
terms of section 18(2) of the Act must —

(&) bein writing and be signed by the employer andehener;
(b) be concluded when the learner commences employaeat;
(c) tothe extent appropriate, contain the followingtipalars:

(i)
(if)
(iii)

(iv)
v)

(vi)

(Vi)
(viii)
(ix)

(x)
(xi)
(xii)
(xiii)

the full name and address of the employer;

the name of the learner and the learnership;

the place of work, and, where the learner is regluor permitted
to work at various places, an indication of this;

the date on which the employment began;

the learner's ordinary hours of work and days ofkwancluding

the time that the learner is required to spendudysperiods or
theoretical learning sessions with the trainingver;

the learner's allowance or the rate and methodileiating the
allowance;

the rate of pay for overtime work;

any other cash payments that the learner is ehtible

any payment in kind that the learner is entitlednd the value of
the payment in kind;

how frequently remuneration will be paid;

any deductions to be made from the learner's reratios;

the leave to which the learner is entitled;

the date when employment is to terminate;

(xiv) a list of any other documents that form part of toatract of

employment, indicating a place that is reasonabbessible to
the learner where a copy of each may be obtained.

(2) The leaner must be supplied with a copy of theremhbf employment.

(3) When any matter listed in subclause (1) changes-

(@) the contract of employment must be revised to ceflee change;
(b) the employer and the learner must initial the cleaagd
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(c) the learner must be supplied with a copy of thetreah reflecting the
change.

(4) If a learner is not able to understand the writtentract, the employer must
ensure that it is explained to the learner in @lage and in a manner that
the learner understands.

(5) A contract of employment in terms of this clausestnbe kept by the
employer for a period of three years after the beation of the learnership.

INFORMING LEARNERS OF THEIR RIGHTS

28. An employer must display at the workplace whecan be read by learners a
statement in the prescribed form of the learneglsts under this Act in the
official languages, which are spoken in the workpla

KEEPING OF RECORDS

29.(1) Every employer must keep a record contaiaingast the following
information:

(@) the learner's name and learnership;

(b) the time worked by each learner;

(c) the remuneration paid to each learner;

(d) the date of birth of any learner under 18 yearagef.

(2) A record in terms of subclause (1) must be kephlkeyemployer for a period
of three years from the termination of the learhigrs

(3) No person may make a false entry in a record maet in terms of
subclause (1).

TERMINATION
30. (1) An employer may only terminate the contractwiployment of a learner if—

(a) the period of duration specified in the learnershgreement has
expired;
(b) the learner successfully completes the learnership;
(c) the employer and learner have agreed in writingetoninate the
learnership agreement, or if there is no such ageee the SETA
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which registered the agreement approves its tetramaor
(d) the learner is fairly dismissed for a reason reldt the learner’s
conduct or capacity as an employee.

PAYMENTS ON TERMINATION
31.(1) On termination of employment, an employer npgst a learner-

(a) for any paid time off that the learner is endtte in terms of clause 10 (3) or
15 (3) and that the learner has not taken;

(b) remuneration calculated in accordance with cl&2@@) for any period of
leave due in terms of clause 19(1) that the ledtaemot taken.

CERTIFICATE OF SERVICE

32.(1) On termination of employment a learner istéedito a certificate of service
substantially in the form of annexuw®” stating-

(a) the learner's full name;

(b) the name and address of the employer;

(c) a description of any council or sectoral emplogtngandard by which the
employer’s business is covered;

(d) the date of commencement and date of terminationthef learners’
employment with the employer;

(e) a brief description of the training and work expade received by the
learner,;

(f) the remuneration at date of termination;

(g) if the learner so requests, the reason for teatioin of employment.

DISPUTES ABOUT THIS DETERMINATION

33.(1) A party dispute in terms of this determination mefer the dispute to the
CCMA by submitting a completed Form 7.11 publisireterms of the
Labour Relations Act 66 of 1995.

(2) The party who refers a dispute in terms of subd@a{ly must satisfy the
CCMA that a copy of the referral has been servealbthe other parties to
the dispute.

(3) The relevant provisions of Part C and D, Chaptém¥the Labour Relations
Act 66 of 1995, read with the changes required Hyy ¢ontext, apply in
respect of a dispute referred to in terms of sutsag1).
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KEEPING OF THE DETERMINATION FOR LEARNERS
34.(1) Every employer on whom this determinatiobirsding must-

(a) keep a copy of the determination available in tloekplace at all
times;

(b) make the copy available for inspection by a legraied

(c) give a copy of the determination-

(i) to alearner who has paid the prescribed éad
(i) free of charge, on request, to a learneo\gha trade union
representative or a member of a workplace forum.



NNEXURE “A”

DETERMINATION OF
TERMS AND CONDITIONS
OF EMPLOYMENT FOR
LEARNERS

READ THIS FIRST

U

WHAT IS THE PURPOSE OF
THIS FORM?

This form is proof of learnershi
with an employer.

WHO FILLS IN THIS FORM?
The employer.

WHERE DOES THIS FORM
GO?

To the learner.

INSTRUCTIONS

This form may be issued upqn

termination of learnership.
NOTE

The reason for termination
learnership must only be given

requested by the learner.

This is only a model and not a

prescribed form. Completing 3
document in another form

containing the same information
sufficient compliance with
clause 32.

CERTIFICATEOF SERVICE

(Name and designation of person)

of

(Full name of employer)

Address:

was in learnership

from

as

any other information

|t

s
On termination of learnership this learner was earfing:

(Amount in words)

per hour perday perweek per fortnight per month  per year

Employer’s signature

DEP2/0042LRA/BCEA



